Public Hearing Notice

The Clarke County Board of Supervisors is providing notice of an intention to propose ordinances for passage
and will conduct three public hearings in the Berryville Clarke County Government Center Main Meeting Room,
101 Chalmers Court, 2nd Floor, Berryville, VA, on Tuesday, July 15, 2025, at 6:30 pm, or as soon thereafter as
the matters may be heard, to hear public comment on the following:

PH2025-12: TA-25-04. Pending Applications Impacted by Text Amendments. Proposed text amendment to
amend Zoning Ordinance Section 1.4 (Transition to Current Zoning Ordinance) and Subdivision Ordinance
Section 1.4 (Transition to Current Subdivision Ordinance). The purpose is to apply new regulations that are
adopted by text amendment to all pending applications that are under review. Applicants with pending
applications would be required to withdraw and re-file or amend their applications to conform to the new
regulations. Failure to conform to the newly-adopted text amendment would result in denial of the application
by the approval authority. Zoning Ordinance Section 1.4.2C (Status of Applications) and Subdivision Ordinance
Section 1.4.2B (Status of Applications) would be deleted as these sections are no longer necessary.

Information regarding the above matters, including copies of the proposed text amendments, may be examined
on the County’s website (www.clarkecounty.gov) and at the County Administration office located in the
Berryville-Clarke County Government Center, 101 Chalmers Court, Berryville, Virginia. Any person desiring to
speak on the above matters should appear at the appointed time and place. Clarke County does not discriminate
on the basis of handicapped status in admission to its programs and activities. Accommodations will be made
for handicapped persons upon prior request.

Chris Boies — County Administrator


http://www.clarkecounty.gov/

ZONING AND SUBDIVISION ORDINANCES TEXT AMENDMENT (TA-25-04)
Pending Applications Impacted by Text Amendments

June 17, 2025 Board of Supervisors Meeting — SCHEDULE PUBLIC HEARING
STAFF REPORT - Department of Planning

The purpose of this staff report is to provide information to the Planning Commission and Board of Supervisors to
assist them in reviewing this proposed ordinance amendment. It may be useful to members of the general public
interested in this proposed amendment.

Description:
Proposed text amendment to amend Zoning Ordinance Section 1.4 (Transition to Current Zoning

Ordinance) and Subdivision Ordinance Section 1.4 (Transition to Current Subdivision
Ordinance). The purpose is to apply new regulations that are adopted by text amendment to all
pending applications that are under review. Applicants with pending applications would be
required to withdraw and re-file or amend their applications to conform to the new regulations.
Failure to conform to the newly-adopted text amendment would result in denial of the
application by the approval authority.

Requested Action:
Schedule public hearing for the Board’s July 15, 2025 meeting.

Background:
When text amendments to the Zoning Ordinance or Subdivision Ordinance are adopted, the

change in regulations can sometimes impact an application that is under review and was filed in
conformance with the previous regulations. For example, a zoning permit application to
construct a house may have been filed using the setbacks in effect at the time of application
filing but a text amendment adopted while the application is pending may impose more stringent
setbacks. Another example is a special use permit application that is under review when a text
amendment is adopted that imposes more stringent use regulations. A Subdivision Ordinance
example is a major subdivision application under review that proposes construction of a new
private access easement in accordance with current construction standards but a text amendment
is adopted that imposes new, more stringent standards.

Neither the Zoning Ordinance nor Subdivision Ordinance contain regulations to address whether
to apply the new regulations adopted with a text amendment to a pending application, or whether
to consider that pending application subject to the rules that were in place when the application is
filed. The Code of Virginia also does not contain any provisions to address this situation -- a
jurisdiction can choose to apply either approach. However, Staff recommends that a single
approach be considered for consistency purposes and to ensure that applicants are aware of how
their applications may be affected.

In working with Planning Staff to develop this text amendment, the Planning Commission’s
Policy & Transportation Committee reviewed the following options, each with their own pros
and cons:



OPTION 1 — New rules apply to pending applications

Under this option, applicants with pending applications would be required to amend their
applications or withdraw them altogether if impacted by a text amendment change. This is a
clear option for the County in that there would be no confusion regarding which set of rules
apply to applications that were pending when the rules change. While it may be inconvenient
and costly for applicants, Option 1 may provide applicants with a better end result. If prior rules
were allowed to be followed (as proposed below in Option 2), the applicant’s proposed use, lot,
or structure would become nonconforming (“grandfathered”) upon approval and would be
subject to the limitations of nonconformities. A drawback for the County is the potential for a
rush of applicants attempting to gain approval under the prior rules before the new rules are
adopted — sometimes referred to as the “race to the courthouse.”

OPTION 2 — Prior rules apply to pending applications

This option provides an apparent level of fairness to the applicant at the possible expense of
having their project become nonconforming at the time of approval. Applicants would be held to
the rules in effect when their application was filed but their projects would become
nonconforming upon approval if not modified to conform to the new rules. For example, an
applicant obtains special use permit (SUP) approval for a use that is removed from the Zoning
Ordinance and made a prohibited use while the application is under review. Upon approval, the
special use would be nonconforming and the SUP would automatically become void if the use is
discontinued for two years or more. Another example is a zoning permit for a new home that is
approved under prior setback requirements but new setbacks are adopted that are more
restrictive. Upon approval of the zoning permit, the portion of the home that is outside of the
new setback would be considered nonconforming and no expansion of the home in that setback
area would be permitted.

OPTION 3 — Decide whether to apply new rules or prior rules with each proposed text
amendment

Under Option 3, the Board of Supervisors would determine whether to apply new or prior rules
to any pending applications when initiating consideration of a text amendment. This approach is
used by Loudoun County and allows their board of supervisors to decide on a case-by-case basis
whether to apply new or prior rules based on the number and type of applications under review
and the degree to which they would be impacted. The board can also decide whether to apply
prior rules only to applications that have reached certain milestones within the review process.

There are two drawbacks to Option 3. Because the Board of Supervisors as the decision-making
body must decide whether to apply new or prior rules, all future Zoning and Subdivision
Ordinance text amendments would have to be initiated by the Board and the Commission would
no longer be able to initiate text amendments. The Commission could propose a text amendment
but would have to send it forward to the Board to be initiated and for them to determine how
pending applications would be affected. The Board then would send it back to the Commission
with authorization to schedule their public hearing. This would add additional time and
procedural steps to the text amendment process and would eliminate the Commission’s ability to
initiate text amendments and conduct public hearings before the Board’s review.



The second drawback is the likelihood that future Boards of Supervisors could choose differently
over time in applying new or prior rules to pending applications, making it difficult for an
applicant and for Staff to project how the Board will treat an application. Applicants with
pending applications would have to wait for the Board to decide which approach to take on a text
amendment before knowing how their application may be impacted. Under either Options 1 or
2, applicants would know with certainty how text amendments may impact their applications
prior to filing. For these reasons, Staff does not recommend Option 3.

The Policy & Transportation Committee ultimately recommended consideration of Option 1 to
require newly adopted rules to apply to all pending applications. The Planning Commission
reviewed the text amendment at their April 29 and May 2 meetings and decided to use the
Option 1 approach for the text amendment.

Proposed Text Amendment

As described above in Option 1, the proposed text amendment would apply all newly-adopted
Zoning Ordinance and Subdivision Ordinance regulations to applications that have been duly
filed with the Planning Department and are under review but have not been approved at the time
of the text amendment adoption. If an applicant’s application is materially impacted by an
adopted text amendment, the applicant would be required to amend their application or withdraw
and re-file the application in order to comply with the new rules. If the applicant chooses not to
comply with the new regulations, the application would be denied by the approval authority.

The proposed text amendment applies to Zoning and Subdivision Ordinance applications. Text
amendment language to the Transitional Rules sections of each Ordinance is included later in
this report.

Committee Recommendation:
The Policy & Transportation Committee reviewed this text amendment at their April 1, 2025
meeting and supported Option 1 — New Rules Apply to Pending Applications.

The Committee was also concerned about the financial impact of applicants having to withdraw
and re-file applications and pay application fees again when impacted by ordinance changes.
The Committee suggested modifying the refund policy to allow for a full refund of application
fees in these situations. Modifications to the refund policy are determined by the Board of
Supervisors and are outside of the Planning Commission’s purview. Staff will present this
recommendation in conjunction with the text amendment. One item to note is that while
application fees could be refunded, any fees paid for review work performed by the County’s
engineering and technical consultants would not be eligible for a refund.

Planning Commission Recommendation:

Following a duly advertised public hearing on June 6, 2025, the Commission voted 8-0-3
(Catlett, King, Staelin absent) to recommend adoption of the text amendment. No one spoke for
or against the text amendment at the public hearing.




Staff Recommendation:

Staff offers no recommendation on which option to select as this is a policy decision for the
Planning Commission and Board of Supervisors, however we have no outstanding concerns with
the adoption of the text amendment using Option 1.

History:

April 1, 2025 Policy & Transportation Committee agreed by consensus to
recommend the Commission to consider adoption of this text
amendment with Option 1 as the preferred approach.

April 29, 2025 Placed on the Commission’s Work Session agenda for discussion.

May 2, 2025 Commission voted 10-0-1 (Hunt absent) to initiate consideration of the
text amendment and to schedule public hearing for the June 6, 2025
Business Meeting.

June 6, 2025. Commission voted 8-0-3 (Catlett, King, Staelin absent) to recommend
adoption of the text amendment.

June 17, 2025. Placed on the Board of Supervisors meeting agenda to schedule public

hearing.

Zoning Ordinance Amendment Text (changes shown in bold italics with strikethroughs
where necessary):

1.4 TRANSITIONAL RULES FRANSIHHONTO- CURRENTZONING
e

1.4.1 Transition to Current Zoning Ordinance

A. Repeal of Conflicting Ordinances. The Zoning Ordinance of Clarke County previously
adopted with an effective date of August 14, 1985, as amended, is hereby repealed as of
the effective date of this Ordinance.

B. Violations Continue. Any violation of the previous Zoning Ordinance shall continue to
be a violation under this Ordinance unless the use or development complies with the
express terms of this Ordinance or a subsequently adopted Zoning Ordinance.

C. Nonconformities. If any use, structure, or lot legally existed on August 17, 2021, but

does not fully comply with the standards of this Ordinance, the use, structure, or lot shall
be considered nonconforming under this Ordinance and shall comply with the
requirements of Section 9 (Nonconformities).




1.4.2

Status of Applications. Applications for review processes filed under the previous
Ordinance, which were duly filed with all required application fees and which were
determined to be complete by the Zoning Administrator prior to the effective date of this
Ordinance, shall continue to be governed by the regulations of the previous Ordinance
until action is taken on the application by the approval authority. If such application is
approved and the approved use, structure, or lot does not fully comply with the standards
of this Ordinance, then compliance with the requirements of Section 9 (Nonconformities)
shall be required.

Status of PendingApplications Impacted by Text Amendment.

Applications which were duly filed and determined to be complete by the Zoning
Administrator and were under review at the time of adoption of a text amendment to this
Ordinance shall comply with the provisions of the newly-adopted amendment. The applicant
shall either amend the application to conform to the amendment requirements or shall
withdraw the application. Failure to conform to the newly-adopted text amendment shall
result in denial of the application by the approval authority.

Subdivision Ordinance Amendment Text (changes shown in bold italics with
strikethroughs where necessary):

1.4 TRANSITIONAL RULES FRANSIHON TO CURRENT
SUBDPASION-ORDINANGE

1.4.1 Transition to Current Subdivision Ordinance

A. The Subdivision Ordinance of Clarke County previously adopted with an effective date
of May 14, 1974, as amended, is hereby repealed as of the effective date of this
Ordinance.

B. Violations Continue. Any violation of the previous Subdivision Ordinance shall
continue to be a violation under this Ordinance unless the use or development complies
with the express terms of this Ordinance or a subsequently adopted Subdivision
Ordinance.

C. Status of Applications. Applications for review processes filed under the previous

Ordinance, which were duly filed with all required application fees and which were
determined to be complete by the Zoning Administrator prior to the effective date of this
Ordinance, shall continue to be governed by the regulations of the previous Ordinance
until action is taken on the application by the approval authority.



1.4.2 Status of Pending Applications Impacted by Text Amendment.

Applications which were duly filed and determined to be complete by the Zoning
Administrator and were under review at the time of adoption of a text amendment to this
Ordinance shall comply with the provisions of the newly-adopted amendment. The applicant
shall either amend the application to conform to the amendment requirements or shall
withdraw the application. Failure to conform to the newly-adopted text amendment shall
result in denial of the application by the approval authority.
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