BOARD OF SEPTIC AND WELL APPEALS
AGENDA
January 16, 2025
2:30 pm
GOVERNMENT CENTER, 101 CHALMERS COURT
(A/B meeting room)

1. Call to order — Clerk, Board of Septic & Well Appeals

2. Election of Officers

«* Chair
+ Vice Chair

3. Approval of Agenda
4. Approval of Meeting Minutes: December 10, 2024

5. Discussion — Proposed Text Amendments

6. Adjournment
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Clarke County Board of Septic and Well Appeals
DRAFT MINUTES — Meeting Minutes

Tuesday, December 10 — 2:00 PM

Berryville/Clarke County Government Center — A/B Meeting Room

ATTENDANCE:
Jenny Irwin v’ | David Weiss v
George L. Ohrstrom, Il (Chair) v

STAFF PRESENT: Brandon Stidham (Director of Planning), Lorien Lemmon (Conservation
Planner/GIS Coordinator), Danielle Ritter (Office Manager/Zoning Officer)

OTHERS PRESENT: Robert “Luke” Pahel (applicant), Christopher Froemel (AOSE), Mary
Reinhart (Retreat neighbor), Health Department staff: Carter Neiswander, Kevin Yost, Leanna
Johnson

Call to order: By Chair Ohrstrom at 2:00pm

Approval of Agenda
The Board voted 3-0-0 to approve the December 10, 2024 agenda as presented by Staff.

Motion to approve the December 10, 2024 agenda as presented by Staff:
Jenny Irwin v’ (moved)

George L. Ohrstrom, |1 v

David Weiss ¥’ (seconded)

Approval of Meeting Minutes
The Commission voted 2-1-0 to approve the January 26, 2024 meeting minutes as presented.

Motion to approve the January 26, 2024 Meeting Minutes as presented.
Jenny Irwin v’ (moved)

George L. Ohrstrom, 1l v'(seconded)

David Weiss ABSTAINED

Septic Variance — Public Hearing

Luke Pahel of Virtuahome Investments LLC is requesting a variance of 9% slope to the
maximum scope requirement of 25% per Code of Clarke County Chapter 143-11-D (Septic
Ordinance), in order to install a 100% reserve drainfield for an updated onsite sewage disposal
system to serve an existing dwelling. The property is located at 440 Redbud Ln., Tax Map
#17A4-24-63A. Buckmarsh Election District. BSA-24-02.

Ms. Lemmon explained this request and presented the staff report. She stated that staff recommends
approval of the variance application. Chair Ohrstrom asked if the board had any questions. Mr. Weiss
stated that if it was the main drainfield he may have more concerns but since it is the reserve he does
not see there to be any issues. Ms. Irwin stated that she was happy to see that there were safeguards in
place in case there was a septic failure. Mr. Froemel clarified that this property will not have a pump
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on it but it will have an alarm system and have annual inspections. Ms. Irwin asked that if the property
gets sold if those requirements would be disclosed during the sale. Mr. Yost stated that that would be
the case. Chair Ohrstrom stated that he was not able to make the site visit however he spoke with Ms.
Lemmon following the visit and it sounded like the request was reasonable.

Chair Ohrstrom opened the public hearing.

Robert “Luke” Pahel 27151 Martin Street: Mr. Pahel stated he bought this property to be a renovate
resale or to be a second home. He stated that he had made it this far in the renovation process and
attempted to resell the property but no one was interested in taking on the project so he decided he
would see it through and use it as a second home.

Mary Reinhart 456 Redbud Lane: Ms. Reinhart stated that her property is adjacent to the property in
question. She stated that she has lived there for 27 years and she has been distressed seeing the house
fall into disrepair for 20 years after the previous owner passed. She added that varmints and snakes
have always been a concern of hers since her home is so close in proximity. She stated that she was
happy to see someone interested in the property and wanting to keep it from falling into further
disrepair. She concluded and stated she hopes the Board considers approving the variance.

Chair Ohrstrom closed the public hearing after there was no further comments.

The Board voted 3-0-0 to approve the Septic Ordinance Variance BSA-24-02 as requested.

Motion to approve BSA-24-02, Pahel (Variance Application):
Jenny Irwin ¥’ (moved)
George L. Ohrstrom, |1 v

David Weiss v (seconded)

Ms. Lemmon stated that the last item on the agenda is to discuss a possible text amendment
workshop. She stated that due to the recent update of the State Regulations for Private Wells
(12VAC5-630) and conversations with our local Virginia Department of Health (VDH), staff
have proposed a few Text Amendments for Chapter 143 (Septic Systems) and Chapter 184
(Wells). She stated that changes to administrative and technical procedures, updated setback
distances, and clarification of code language are suggested in this round of possible text
amendments. She added that staff would like to provide the Board of Septic and Well Appeals the
opportunity to review and comment on the changes before they are proposed to the Board of
Supervisors for approval.

Mr. Stidham stated that one thing that came to his mind is whether they could legally require a
pre-application meeting for an appeal. He added that for the January packet, they hope to have the
County Attorney review the text amendment drafts beforehand. The Board reviewed possible
dates for the workshop and settled on January 16, 2025 at 2:30pm.

Adjournment: The December 10 2024 Board of Septic Well Appeals Meeting adjourned by
consensus at 2:19PM.
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Motion to adjourn the December 10, 2024 Board of Septic and Well Appeals meeting
at 2:19PM:

Jenny Irwin v’ (moved)

George L. Ohrstrom, II v

David Weiss ¥ (seconded)
George L. Ohrstrom, Il (Chair) Lorien Lemmon (Clerk)
Clarke County Draft

Board of Well & Septic Appeals Meeting Minutes
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COUNTY CODE TEXT AMENDMENT (CC-25-XX)

Chapter 143 - Septic

Date Board of Supervisors Meeting —- SCHEDULE PUBLIC HEARING
STAFF REPORT - Department of Planning

The purpose of this staff report is to provide information to the Board of Supervisors to assist them in reviewing this
proposed ordinance amendment. It may be useful to members of the general public interested in this proposed
amendment.

Description:
Proposed text amendment to amend Code of Clarke County Chapter 143 (Septic Systems),

Section 143-15 (Appeals and Variances). The purpose of the change is to expand the Board of
Septic and Well Appeals membership from 3 members to 5, and to require a pre-application
meeting with Planning Department staff before acceptance of any application for a variance of
the Septic Ordinance.

Code of Virginia Authority:
e §15.2-1200. General powers of counties
e §15.2-1400. Governing bodies of localities

Requested Action:
Schedule Public Hearing for the Date Board of Supervisors meeting.

Staff Analysis:
Current Section 143-15 (Appeals and Variances) states that the Board of Septic and Well

Appeals (BSA) shall be a three-member Board and that members shall represent the Board of
Supervisors, the Planning Commission, and one member of the public. Due to the irregular
nature of BSA meetings, staff proposes increasing the number of citizen representatives from one
to three in order to increase Board participation and the likelihood of a quorum for meetings.
With this proposal the number of alternates would be reduced to one member of the Board of
Supervisors and one member of the Planning Commission.

Staff also proposes adding a pre-application conference requirement for variances as described in
Section 143-15 (Appeals and Variances). The objective of this requirement would be to provide
an opportunity for the applicant and staff to discuss submission requirements and for staff to
become familiar with the anticipated application. A pre-application conference would also allow
for staff to offer preliminary comments to the applicant and to confer with the local Health
Department about the applicant’s situation. Pre-application conferences are commonly used by
the Planning Department and are mandated for certain application types in the Zoning and
Subdivision Ordinances.

Staff Recommendation:
Staff has no outstanding concerns with the adoption of this text amendment.
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Ordinance Amendment Text (changes shown in bold italics with strikethroughs where
necessary):

143-15. Appeals and Variances.

A. Board of Septic and Well Appeals
1. Appeals of administrative interpretations of this article, and applications for
variances, shall be heard by a Board of Septic and Well Appeals (“The
Board”).
2. The Board of Septic and Well Appeals shall consist of three five members:

a. amember of the Board of Supervisors;-with-any-ethermember-of-the
b. amember of the Planning Commission with-any-other-memberof-the
lanni iccion dosi | o his/ I and
c. athree members of the public who are residents of the county with-a
d. Two alternates shall be appointed, one being a member of the
Board of Supervisors and one being a member of the Planning
Commission

All members shall be appointed by the Board of Supervisors at their first regular meeting
of each year. [Added 1999-08-17, Amended 2004-02-17]

3. The Board shall have the following powers and duties:
a. To hear and decide appeals from any order, requirement, decision or
determination made by the Clarke County Health Department in the
administration or enforcement of this article.

b. To hear and decide applications for variances in accordance with the
provisions of this section.

B. Appeals

1. Any appeal shall be filed within 30 days of the issuance date of the
order, requirement, decision, or determination.

2. Any person seeking an appeal shall apply in writing to the Board. Such
application shall include:
a. A citation to the order, decision, determination or regulation to
which an appeal of interpretation or application is requested; and
b. Any relevant analytical results, including results of tests
conducted pursuant to the requirements of this article; and
c. Other information, if any, deemed pertinent by the applicant;
and
d. Such other information as the Board may require.

3. The Board shall act on any appeal request within 60 calendar days from
the Board’s first review.

Page 6 of 27



4. All appeals shall be consistent with the intent of this article. The Board
may attach reasonable conditions consistent with the intent of this article
in granting appeals.

5. No appeal may be heard except after notice and hearing as required by §
15.2-2204, Code of Virginia and in accordance with the requirements of
Section 10-E of the Clarke County Zoning Ordinance.

6. An appeal of a decision of the Board shall be made within 30 days to
the Board of Supervisors. Any appeal of the decision of the Board of
Supervisors shall be made within 30 days to the Circuit Court of Clarke
County.

7. The concurring vote of twe three members shall be necessary to reverse
any order, requirement, decision, or determination of an administrative
officer, or to decide in favor of the applicant on any matter upon which the
Board is required to pass under this Ordinance, or to effect any variance
from the Ordinance.

C. Variances
1. Variance Criteria.

a. In order to be eligible for a variance, the system for which the variance is

requested serves or is planned to serve one of the following:
i. An existing single-family dwelling or structure serving an existing
business
ii. An existing single-family dwelling or structure serving an existing
business that has been destroyed by circumstances beyond the control of
the owner or occupant of the building within one year of the variance
application.
iii. A building that is eligible to be on the Virginia Landmarks Register or
the National Register of Historic Places or is eligible to be a contributing
property in an historic district listed in the Virginia Landmarks Register or
the National Register of Historic Places.

iv. The variance is requested so as to provide for septic systems or water
supply systems replacing existing septic systems or water supply systems
that are more consistent with the regulations of this article. An existing
single-family dwelling or structure serving an existing business must be
located on the property with the existing septic system or water supply
system.

v. The entire parcel of land has been placed under a permanent
conservation easement.
2. Variances shall be approved to alleviate a clearly demonstrable hardship approaching
confiscation involving existing single-family dwellings or structure serving an existing
business as distinguished from a special privilege or self-imposed (elective) convenience
or option sought by the applicant.
3. Variance Procedure. If the proposed variance involves a request to locate a soil
treatment area farther than 500 feet from the single family dwelling or structure serving
an existing business, the applicant must provide an affidavit signed by the soil consultant
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stating that no suitable area could be found within the 500 feet radius. Attached to the
affidavit shall be a written report detailing the reasons why no site could be found,
including but not limited to soil test pit locations and profiles, site conditions such as
topography, and/or setback restrictions.
a. Any person seeking a variance shall attend a pre-application conference with
Planning Department staff before applying in writing to the Board. Such
application shall be in writing and shall include:
i. A citation to the order, decision, determination or regulation from which
a variance is requested.
ii. Identification of which of the variance criteria in paragraph C.(1)
applies;
iii. The nature of the variance requested.
iv. Any relevant analytical results, including results of tests conducted
pursuant to the requirements of this article.
v. Statements or evidence why the public health and welfare as well as the
groundwater resources would not be degraded if the variance were
granted.
vi. Suggested conditions that might be imposed on the granting of a
variance that would limit the detrimental impact on public health and
welfare or groundwater resources.

vii. Other information, if any, deemed pertinent by the applicant.
viii. Such other information as the Board may require.
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COUNTY CODE TEXT AMENDMENT (CC-25-XX)

Chapter 143 - Septic

Date Board of Supervisors Meeting —- SCHEDULE PUBLIC HEARING
STAFF REPORT - Department of Planning

The purpose of this staff report is to provide information to the Board of Supervisors to assist them in reviewing this
proposed ordinance amendment. It may be useful to members of the general public interested in this proposed
amendment.

Description:
Proposed text amendment to amend Code of Clarke County Chapter 143, Section 143-1 (Intent;

State Regulations). The purpose is to clarify the language regarding local regulation of
alternative onsite sewage systems (AOSS), distance between structures and soil treatment areas,
and minimum size requirements for drip dispersal systems.

Code of Virginia Authority:
e §815.2-1200. General powers of counties
e §15.2-2157. Septic tanks and sewage disposal when sewers not available
e §32.1-163 et seq. - Sewage disposal

Requested Action:
Schedule Public Hearing for the Date Board of Supervisors meeting.

Staff Analysis:
1. Current Section 143-1 (Intent; State Regulations) was updated in the previous amendment of

the county’s septic ordinance and staff had incorporated language from the Loudoun County
Septic Ordinance section 1066 regarding alternative onsite sewage systems (AOSS). Localities
are allowed to enact ordinances that are more stringent than the Board of Health regulations
under 815.2-1200, however, localities are not allowed to prohibit alternative systems when
sewers are not available or require additional maintenance standards beyond what the State
requires (§15.2157C and §15.2157D).

The objective of Section 143-1 is to convey that while the ordinance cannot prohibit AOSS or
require additional maintenance standards, it can regulate other aspects of AOSS installation such
as system siting and design requirements. The language used to express this intent has caused
some confusion between Onsite Soil Evaluators/Professional Engineers, Health Department
personnel, and staff. Staff have consulted with the County Attorney on three different occasions
regarding the current language regarding AOSS Intent and will obtain County Attorney approval
on the suggested revision to clarify this issue.

2. Section 143-11-1 (System Siting) restricts the distance from the house to the soil treatment
area (drainfield) to less than 500 feet. Current language does not specify if the soil treatment area
is for the primary or the 100% reserve soil treatment area. Staff is proposing clarifying language
that includes the distance restriction for both area types. The reasoning behind the distance
restriction is that any drainfield past 500° would require additional engineering such as pumps
that may fail over time. If a property owner is required to use their reserve drainfield, it is usually
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due to an emergency repair which is managed by the Health Department and bypasses the Clarke
County Septic Ordinance. Including this language will ensure that the 500’ maximum distance
requirement will be enacted for all possible soil treatment areas and will be addressed during
system installation.

3. Section 143-11-3 (System Siting) introduced additional absorption area minimum
requirements to the Clarke County Septic Ordinance during the previous amendment. The
current State regulations require a minimum soil absorption area of 400 square feet for single
family residential dwellings. Health Department personnel recommended expanding the
minimum to 1,200 square feet for drip dispersal or any dispersal system that is installed less than
6 inches. The rationale behind this expansion was to provide a margin of safety from overuse for
dispersal systems installed closer to the ground surface. Staff is suggesting clarifying the
language to confirm that the expanded minimum is for drip and other shallow installed dispersal
systems, such as engineered trenches.

Staff Recommendation:
Staff has no outstanding concerns with the adoption of this text amendment.

Ordinance Amendment Text (changes shown in bold italics with strikethroughs where
necessary):

1. 143-1, Intent; State Regulations

To the extent that any provision of this Chapter 143 conflicts with any other provision of State
or local law, the more stringent provision shall apply. In cases where Chapter 143 applies to
an alternative onsite sewage system (AOSS) and is deemed to be additional to or more
stringent to the State requirements and standards, Chapter 143 applies to the greatest extent
possible. When sewers or sewerage disposal facilities are not available, Chapter 143 shall not
prohibit the use of alternative onsite sewage systems that have been approved by the Virginia
Department of Health nor require additional maintenance standards beyond what the State
requires.

2. 143-11, System Siting

1. The distance from the structure served by the onsite sewage treatment system to the nearest
point of the primary or reserve soil treatment areas shall not be greater than 500 ft.
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3. Minimum Size. For onsite sewage treatment systems using trench dispersal, the size of the soil
absorption area based on the square footage of the trench bottoms shaII consist of a minimum of
600 square feet. 3 e er-tha : :
m+mmem—square—feetage—ef—];2@@—sq—ft— The followmg shaII have aminimum absorptlon area
square footage of 1200 square feet:

a. Drip dispersal systems

b. Any system installed shallower than 6”
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COUNTY CODE TEXT AMENDMENT (CC-25-XX)

Chapter 143 - Septic

Date Board of Supervisors Meeting —- SCHEDULE PUBLIC HEARING
STAFF REPORT - Department of Planning

The purpose of this staff report is to provide information to the Board of Supervisors to assist them in reviewing this
proposed ordinance amendment. It may be useful to members of the general public interested in this proposed
amendment.

Description:
Proposed text amendment to amend Code of Clarke County Chapter 143, Section 143-11

(System Siting). The purpose is to include a procedure for third party review when there is a
disagreement between the local Health Department and the applicant regarding soils or
topographic features.

Code of Virginia Authority:
e §815.2-1200. General powers of counties
e §15.2-2157. Septic tanks and sewage disposal when sewers not available
e §32.1-163 et seq. - Sewage disposal

Requested Action:
Schedule Public Hearing for the Date Board of Supervisors meeting.

Staff Analysis:
Current Sections 143-11 (System siting) and 143-12 (Subsurface Investigations) include

guidance for when there is a discrepancy between the Health Department and Onsite Soil
Evaluators (OSE) and/or Professional Engineers (PE) regarding specific soil types or
topographic features such as springs versus seeps. This guidance requires a final determination
by a licensed professional geologist. Staff is suggesting expanding this guidance to include other
topographic features in which Health Department personnel and an OSE and/or PE may disagree.
This guidance also clarifies that county staff makes the final determination in consultation with
the county karst consultation at the applicant’s expense. A definition for “topographic features”
will be added to Section 143-2 (Definitions) for clarity.

Staff Recommendation:
Staff has no outstanding concerns with the adoption of this text amendment.

Ordinance Amendment Text (changes shown in bold italics with strikethroughs where
necessary):

§ 143-2 Definitions
Topographic Feature A landform contributing to the configuration of a land
surface including natural or man-made features. This

includes drainage ways, flood plains, impounded waters,
intermittent streams, losing streams, natural outlets,
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parapets, seeps, perennial streams, sinkholes, sinking
stream/swallets, or springs

8§ 143-8 Inspection and approval of design and location (New Systems)

The Health Department, OSE, and/or PE shall determine whether or not the land available for the
installation of an onsite sewage treatment system is adequate and satisfactory as to size,
topography, characteristics of the soil, and the nature and location of the water supply. The
Health Department, OSE, and/or PE shall be responsible for approving the system design and
capacity and the location of the septic tank. The Health Department shall conduct a “Site and
Soil Verification” of all proposed onsite sewage treatment system sites prior to submittal of an
application. In the event that there is disagreement between an OSE and/or PE and the
Health Department regarding soil types (karst vs. non-karst) or topographic features, then
a final determination by Planning staff in consultation with the County’s karst review
consultant at the expense of the applicant shall be required.

§ 143-11 System siting

D. Site Restrictions
Table 2: Minimum Separation Distances

Minimum Distance From

Soil Treatment Septic Tanks All Other
Structure or Topographic Area or Vault Parts of the
Features (feet) Privies Septic System
(feet) (feet)
Slopes greater than 25% Not permitted N/A N/A
Flood Plain (Ten-Year) Not permitted | Not permitted Not
permitted
Free flowing streams, 100 100 50
natural lakes or
impounded waters
(measured from edge)
Intermittent stream 50 50 50
Drainageways (measured 50 50 N/A
from low point)
Wells 100 100 50
Surface Rock QOutcrops Karst: 10’ Karst: 10’ N/A
Non-karst: 2’ Non-karst: 2’ N/A
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Soil Treatment Septic Tanks All Other

Structure or Topographic Area or Vault Parts of the
Features (feet) Privies Septic System
(feet) (feet)

Parapet (visually 100 100 50
discernible  edge) of
sinkholes and cave
entrances
Springs at a lower Karst: 500 Karst: 500 Karst: 100
:fl’::}on than the septic Non-karst: Non-karst: Non-karst:
Y 200* 200* 100
Springs at a higher Karst: 200 Karst: 200 Karst: 100
Sli;/:::)n than the septic Non-karst: 100 | Non-karst: 100 Non-
¥ karst:100
Utility Easement (edge of)
Upslope 10 10 10
Downslope 25 25 10

N/A = Not applicable.
*Refer to Item (6) below.

§ 143-12 Subsurface Investigations

This section is to establish review procedures and performance standards for non-invasive subsurface
investigations designed to identify the potential for voids beneath primary and reserve onsite sewage
system soil treatment areas so as to avoid locating in areas where subsidence may occur.

Site Review

Whenever an application is filed for an onsite sewage treatment system permit or certification letter with
the Health Department, except for emergency repair applications as determined by the Health
Department, in any region underlain with limestone, dolomite, calcareous shale, or marble, specifically
described as areas containing soils derived from these materials, which include soil types (4, 5B, 5C, 10,
15B, 15C, 178, 18, 23, 24, 308B, 31B, 32B, 33B, 35B, 35C, 36B, 36C, 37B, 38B, 38C, 38D2, 39B, 39C, 39D2,
43C, 448, 45B, 46B, 47B, 47C, 48B, 51B, 55D, 56, 57C2, and 57D2, as identified in the Clarke County Soil
Survey, 1982), the applicant will hire a Geotechnical Engineer (GE) to conduct Electrical Resistivity
Investigation (ERI) to determine if voids or other anomalies are located beneath the proposed soil
treatment area. NOTE: If the area evaluated is shown as the soil types listed above, however based on
field conditions observed by the OSE and/or PE it is determined to be a non-karst soils area, then the
Health Department can be asked to review the site for the final determination—t-the-eventthatthere-is
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COUNTY CODE TEXT AMENDMENT (CC-25-XX) (Technical)
Chapter 143 - Septic

Date Board of Supervisors Meeting —- SCHEDULE PUBLIC HEARING
STAFF REPORT - Department of Planning

The purpose of this staff report is to provide information to the Board of Supervisors to assist them in reviewing this
proposed ordinance amendment. It may be useful to members of the general public interested in this proposed
amendment.

Description:
Proposed text amendment to amend Code of Clarke County Chapter 143, Section 13 (Design and

Installation). The purpose of the change is to waive the requirements of this Chapter when
replacing a cesspool serving an existing dwelling with a new onsite sewage disposal system.
Such waiver would only be permitted if installing a new system to serve the existing maximum
capacity of the dwelling.

Code of Virginia Authority:
e §15.2-1200. General powers of counties
e §32.1-163 et seq. - Sewage disposal

Requested Action:
Schedule Public Hearing for the Date Board of Supervisors meeting.

Staff Analysis:
Staff is suggesting an addition to current Chapter 143-13, [NEW 143-13D] to include waiving

the requirements set forth in the County Septic Ordinance in instances where a new onsite
sewage disposal system may be installed to standards as determined by the Virginia Department
of Health (VDH) to replace a cesspool serving an existing dwelling. The new system must be
designed to have the same maximum occupancy as the existing dwelling in order to qualify for
this waiver. For example, a cesspool serving a 2-bedroom dwelling could only be replaced with a
2-bedroom onsite sewage disposal system in order to qualify for the proposed waiver.

Cesspools have never been considered an approved sewage disposal system by the VDH
however, there are at least 20 known cesspools in Clarke County. In order to protect groundwater
from contamination, cesspools should be replaced with VDH-approved systems before a failure
occurs. Allowing a waiver of Chapter 143 requirements would help facilitate replacement of
these cesspools and still conform to state requirements.

As a matter of practice, systems that qualify for this waiver would be treated the same as systems
requiring an emergency repair. In the case of repairs to an existing system, Chapter 143
requirements do not apply.

Staff Recommendation:
Staff has no outstanding concerns with the adoption of this text amendment.
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Ordinance Amendment Text (changes shown in bold italics with strikethroughs where
necessary):

143-13. Design and Installation
D. Cesspools. If a proposed new onsite sewage disposal system is to replace a cesspool serving

an existing dwelling with the same maximum occupancy, the new proposed system is exempt
from the restrictions of this Ordinance.
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MEMORANDUM

TO: Board of Septic and Well Appeals
FROM: Lorien Lemmon
DATE: January 8, 2025

SUBJECT: Well Ordinance Text Amendment — Termite treated foundation setback

Due to the recent update of the State Regulations for Private Wells (12VAC5-630) and conversations with
our local Virginia Department of Health (VDH), staff has proposed changing the setback requirements for
building foundations and chemically treated termite foundations in the Code of Clarke County Chapter
184 (Wells), Table | Minimum Safe Distances.

During the recent revision of the private well regulations, the VDH eliminated the 50-foot setback
requirement for termite treated foundations. The justification for this change by the VDH is the current
use of more environmentally-friendly termiticides than what was legal and commonly used during the
original instatement of the private well regulations in 1992. Virginia is the only state with private well
regulations that specify a setback from termite treated foundations. The VDH also referenced studies
conducted by the United States Geological Survey (USGS) that concluded that the presence of now
banned termiticides in groundwater has been declining over the past 20 years and is currently below
human health benchmarks.

While the VDH has discontinued the 50-foot setback for termite treated foundations, it increased the
setback from a house foundation from 10 feet to 15 feet. This number represents a 50% safety factor to
the 10-foot application distance from wells as required and described on the labels for currently approved
termiticides.

The current County Well Ordinance has a 100-foot setback for termite treated foundations and a 50-foot
setback for all other types of building foundations. These setbacks were determined by doubling the state
setbacks as a way to provide a margin of safety from groundwater contamination, particularly in the karst
areas within the county. Now that the state regulations have changed and more extensive studies have
shown that the risk of well and groundwater contamination due to modern day termiticides is sufficiently
low, staff is proposing updating Chapter 184 (Wells) to reflect this change and new information.

Recommendation: Remove the setbacks for “chemically termite treated foundations”, “foundation of
buildings of solid masonry”, and “foundation of buildings of wood framing or exterior” and defer to the
state regulations.
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Rationale for Revision to Private Well Regulations: Separation Distance
of Private Wells from Termite Treated Building Foundations

Prepared by: Anthony W. Creech, P.G., Environmental Health Coordinator, Division of Onsite Sewage and Water
Services, Environmental Engineering, and Marina Programs (Office of Environmental Health Services)

Reviewed by: Dwight Flammia, Ph.D., State Public Health Toxicologist, Office of Epidemiology

BACKGROUND AND PURPOSE

Section 380 and Table 3.1 of the Private Well Regulations (12 VAC 5-630-10 et seq., the Regulations)
establish the separation distance between wells and sources of contamination. Section 380 A. refers to
“pesticide treated soils” as a potential source of contamination. Table 3.1 and Section 380 F require a
minimum standoff of 50 feet between a termiticide-treated building foundation and Class Ill and Class IV
wells, with exceptions.

As part of the process of updating the Regulations, the Division of Onsite and Water Services,
Environmental Engineering, and Marina Programs (Division) conducted an evaluation as to whether (i)
revision of the separation distances between private wells and termite treated foundations (12VAC5-
630-380.F and Table 3.1) is warranted, and (ii) if so, what changes are justified. This evaluation was
conducted with participation of the Division of Environmental Epidemiology (DEE).

A HISTORICAL PERSPECTIVE ON SOIL-APPLIED TERMITICIDES
The following summary is presented in “Liquid Termiticides: their Role in Subterranean Termite

Management,” Xing Ping Hu, October 2011, published in Urban Pest Management: An Environmental
Perspective.

Many types of insecticides have been used for controlling termites, including organochlorines,
organophosphates, carbamates, pyrethroids, neonicotinoids, phenylpyrazoles and others. In the USA,
before a termiticide is registered by the Environmental Protection Agency (US EPA), it must undergo
intensive laboratory screening and at least 5 years of semi-field concrete-slab and groundboard tests by the
US Department of Agriculture Forest Service (USDA FS).

This is followed by evaluations done on actual termite-infested houses under a nationwide Experimental
Use Program (EUP) which involves cooperating pest control professionals, state regulators and university
researchers (Wagner, 2003).

The first class of insecticides registered for termite control — in 1952 — was the organochlorine cyclodienes
(chlordane and heptachlor). These were used as soil-barrier treatments and were considered to be
inexpensive, effective and persistent. They remained dominant in the market until 1987, when their use was
banned in the USA, and soon after also in other countries, because of the negative effects they had on
human health and the natural environment (US EPA, 1987; Ahmed and Frech, 2008).

The organophosphates and pyrethroids were the next two groups of chemicals used in termiticide barrier
treatments (Mix, 1988). Organophosphates such as chlorpyrifos can kill termites quickly upon contact, but
have short soil longevity. Fast killing leads to a large number of termite corpses in the treatment site,
thereby preventing extended foraging by unexposed termites in the treatment area (Smith and Rust, 1990).
Organophosphates were phased out for use in termite control by the EPA in 2000, like the organochlorine
cyclodienes because of the side effects that they had on wildlife and public health. In contrast, pyrethroid-
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based termiticides act as repellents, making termites change direction and seek untreated soil or gaps in the
treatment area to get into structures (Forschler, 1994). Pyrethroid products persist in the soil longer than
organophosphates but for a shorter time than organochlorine cyclodienes (Su et al., 1999). Pest control
professionals who use pyrethroids often report high callback rates and unsatisfied customers (Gold et al.,
1996).

The next group of termiticides was registered in the 1990s, driven by the impetus for less environmentally
toxic but more effective products (McCann et al., 2001; Hu, 2005). In this group, the chemicals that were
registered as soil applied liquid termiticides included imidacloprid, fipronil, chlorfenapyr, indoxacarb and
chlorotroniliprole. These belong to new classes of chemicals and have novel modes of action. When used
according to label (recommended) concentrations, they are considered to be non-repellent and have a
delayed action (Osbrink et al., 2001; Ibrahim et al., 2003; Hu, 2005; Rust and Saran, 2006). These
termiticides induce various behavioural changes or behavioural dysfunctions which are harmful to termite
survival (Haynes, 1988; Hu and Hickman, 2006). Additionally, their toxic effects are transmissible from
poisoned termites to other colony members that are not directly exposed to the treated soil, and this can
lead to a catastrophic decline of the termite population and colony. These chemicals have been formulated
into liquid, granule, foam and dust products. Reports of their use from termite control professionals have
been positive, and are consistent with results from field research trials (Potter, 1999; Hu and Hickman,
2006).

THE REGULATIONS AND TERMITE TREATMENT

When the Regulations were written (late 1980s, promulgated in 1990), termiticide formulations and
public health reasoning led to the establishment of a 100 foot separation distance from a private well to
a termite treated building foundation.

The Regulations went into effect on September 1, 1990. On September 14, 1990, a group of well drillers
presented to the Board of Health their concerns regarding, among other issues, the 100 foot setback to
termite treated foundations. In response, then State Health Commissioner C.M.G. Buttery, M.D.,
released a September 21, 1990, memo granting, again among other issues, a form variance to the
setback distances between certain wells and certain sources of contamination. This included a
separation distance of 25 feet from a termite treated foundation for a Class Ill well when (i) withdrawing
from a confined aquifer, (ii) the well is cased and grouted to the water bearing formation, (iii) the
material overlying the confined aquifer is unconsolidated, and (iv) the homeowner is advised to consider
sampling the well for termiticides after a treatment event. The form variance served as a mechanism by
which local health departments could the grant approval on behalf of the commissioner provided all
conditions were met.

The Regulations were amended in 1992, with setback for a Class Il well from a termite treated
foundation reduced to 50 feet. A 1992 VDH internal document titled “Significant Changes to the Private
Well Regulations” (source office and author unknown) includes this statement: “There was an
inadvertent omission in the final draft of these regulations. Dr. Buttery’s September (sic) permitted the
placement of Class Ill wells as close as 25 feet to termite treated foundations under certain conditions.
This was included in earlier drafts of the regs but was inadvertently deleted in the final draft. For the
time being, use Dr. Buttery’s memo and form variance to permit Class Ill wells to be as close as 25 feet if
it can meet the conditions of the form variance. A new revised (and hopefully clearer) memo will be
issued shortly.”

No revised process memo has been found in Division records. Internal emails indicate that the form
variance was not rescinded and continued to be used by local health departments through at least 2000.
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In 2006 and 2009, VDH issued guidance clarifying that the use of borate-based termiticides applied to
building materials rather than directly to soils is not regulated under 12VAC5-630-380 and Table 3.1.

In 2013, in response to a variance request related to a private well located approximately 30 feet from a
home that had been treated for termites during its construction in 2002, the Division contacted DEE for
an evaluation of potential risk to human health from use of the well water. In its letter report, DEE
noted “there is no clear toxicological evidence that explains why VDH imposes a 50 foot restriction for
termite treated foundations and wells.”

CURRENT STATE OF TERMITE TREATMENT

Since the Regulations were amended in 1992, there have been changes in the chemical formulation of
termiticides and the manner in which pesticides, including termiticides, are regulated:

1. EPA released PRN 96-7: Termiticide Labeling (EPA 730-96-006) on October 1, 1996. EPA
developed the termiticide labeling pesticide registration notice to provide requirements to
manufacturers and EPA reviewers regarding language to be used on pesticide product labels.
The EPA’s process of registering a pesticide is a scientific, legal, and administrative procedure
through which the agency examines (i) the ingredients of the pesticide, (ii) the particular site or
crop where it is to be used, (iii) the amount, frequency, and timing of its use, and (iv) storage
and disposal practices. In evaluating a pesticide registration application, EPA assesses potential
human health and environmental effects associated with use of the product. The company that
wants to produce the pesticide must provide data from studies that comply with EPA’s testing
guidelines. EPA developed risk assessments evaluate the potential for (i) harm to humans,
wildlife, fish, and plants, including endangered species and non-target organismes, (ii)
contamination of surface water or groundwater from leaching, runoff, and spray drift, and (iii)
potential human risks range from short-term toxicity to long-term effects such as cancer and
reproductive system disorders. Under PRN 96-7, requirements on language to be used on
termiticide application instructions include instruction for treating structures near wells,
cisterns, and bodies of water.

The basis of PRN 96-7 is summarized as “the label is the law.” The legal use of a termiticide is
dictated by the application instructions on the label that is developed as part of the federal
registration process for all pesticide products. The label is the law industry standard does not
establish a separation distance from wells that all termiticides must achieve. It does, however,
incorporate provisions which termiticide manufacturers and applicators are required follow to
protect wells and cisterns. EPA evaluates and approves the language that appears on each
pesticide label to ensure the directions for use and safety measures are appropriate to potential
risk. Following label directions is required by law and is necessary to ensure safe use.

2. No “one-stop” library exists of termiticide label information developed per PRN 96-7.
3. The Virginia Department of Agriculture and Consumer Services (VDACS) administers regulations
pursuant to the Virginia Pesticide Control Act. This includes training and certification of

applicators, registration of pesticide products, and licensing of pesticide businesses.

4. The DEE conducted a review of readily available application instructions for 25 registered
pesticides that can be applied to building foundations for termite control. This review
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addressed products registered under the Federal Insecticide, Fungicide, and Rodenticide Act
(FIFRA) as being suitable for soil treatment for termites; however, it was not an exhaustive
search. For every active ingredient used in termite control, there are unique application
instructions prepared for every size container and every formulation sold for use, including
those licensed to be sold under various trade names. The review therefore addressed a selection
of application instructions based on active ingredients used. Application instructions either (i)
stated do not apply “near” wells, (ii) provided a minimum separation distance of 5, 5-10, or 10
feet from wells, or (iii) are silent on separation distance.

5. Of the currently registered pesticides that can be applied to building foundations for termite
control, DEE identified none requiring a separation distance from a well exceeding 10 feet.
While this statement cannot be inferred to apply to termiticides that may enter the marketplace
in the future, the responsibility of the termiticide manufacturer to provide sufficient instruction
to protect wells and cisterns per PRN 96-7, and the pesticide applicator to comply with the
instruction, will remain consistent components of this aspect of public health protection.

RATIONALE FOR REVISION OF TERMITE TREATMENT SEPARATION DISTANCE

As described above, a variety of separation distances from termite treated foundations has been applied
in the Regulations and in VDH policy developed subsequent to the promulgation of the Regulations.
These include the original 100 foot setback, the 50 foot setback dating to 1992, and the 25 foot setback
form variance for certain wells dating to 1990 (with no apparent record of having been formally
rescinded). From VDH internal records, the Division has been unable to identify the basis by which these
setbacks were determined. As noted above, following a DEE review in 2013, it was noted that there is
no clear toxicological evidence supporting the 50 foot separation distance in the Regulations.

Accordingly, VDH considers it both scientifically defensible and appropriate to revise 12VAC5-630-380.F
and Table 3.1 addressing the separation distance between private wells and termite treated foundations
based on evaluation of toxicological risk factors.

As part of initiating one or more revisions, however, it is important to determine whether a distinction
should be made between historically used termiticides, especially those having chlorinated cyclodienes
as the active ingredient, and newer termiticides. Asked another way, because previously used
termiticides are persistent in the environment, should separation distance from previously termite
treated foundations of older structures be considered independently?

Separation Distance Rationale — Historically Used Termiticides

A review of scientific literature finds that the majority of study with respect to the environmental fate of
now banned termiticides focuses on soil, which is unsurprising given that termiticides are specifically
formulated to be insoluble in water and highly immobile within the soil profile.

However, USGS National Water-Quality Assessment Program Circular 1291, “Pesticides in the Nation’s
Streams and Ground Water, 1992-2001,” specifically discusses the presence, concentrations, and
distribution of selected pesticides in groundwater. It incorporates analytical results from 5,047 wells,
both shallow (<20 feet) and deep (>20 feet). Among this study’s findings:
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Pesticides are much less common in groundwater than in streams. Even so, more than half of
shallow wells sampled and a third of deep aquifer wells contained one or more pesticide or
degradate compound. Most were found in concentrations below human health benchmarks.
The majority of detected pesticides were (then) currently used herbicides; with degradate
compounds as or more likely to be detected than applied (parent) compounds.
Insecticides associated both with mosquito and termite control were detected less frequently.
Detections included active ingredients and degradates of now banned products.
Pesticide occurrence in groundwater is strongly influenced with land use and associated
pesticide use
0 In agricultural areas, insecticides are rarely found in groundwater
0 Inurban areas, insecticides are also seldom detected. However, the most common
detected insecticide in shallow groundwater in urban areas, is dieldrin (in about 5
percent of wells sampled). The study data represents wells sampled up to 15 years after
all uses of dieldrin were discontinued. The study did not differentiate dieldrin applied as
an insecticide from dieldrin as a degradate of aldrin.
For all pesticides, human-health benchmarks were exceeded rarely, generally in fewer than 1%
of wells sampled. The same generally holds true for those pesticides used as active ingredients
in termite control, with the exception of urban areas, where human health benchmarks were
exceeded in 4.8% of the wells sampled.

USGS Scientific Investigations Report 2010-5130, “Pesticides in Groundwater in the Anacostia River and
Rock Creek Watersheds in Washington, D.C., 2005 and 2008,” provides more recent results on a smaller

scale. It incorporates sampling and testing of 24 wells, all but one of which are less than 100 feet deep.
Among the study findings:

Again, the majority of detected pesticides were currently used herbicides; with degradate
compounds as or more likely to be detected than applied (parent) compounds.

Insecticides associated both with mosquito and termite control were detected less frequently, in
38 percent of wells sampled in 2008. Detections included active ingredients and degradates of
now banned products.

The concentrations of individual pesticides in shallow groundwater in both program years were
“low.” Maximum concentrations were no greater than a few tenths of a microgram per liter
(ug/L), and typical concentrations were often less than 0.1 pg/L.

With regard to active ingredients, and degradates, of now banned termiticides:

Active Ingredient or Degradate | Highest Detected Concentration Health Based Standard
Chlordane 0.1 pg/L (est) 2 mg/L (MCL)
Heptachlor epoxide 0.021 pg/L 0.2 pg/L (MCL)
Dieldrin 0.065 pg/L 2 ug/L/ 0.2 ug/L (DWELs)*

*Dieldrin does not have an SDWA MCL. The EPA non-enforceable Lifetime Drinking Water Exposure Concentration (DWEL) for
dieldrin is 2 pg/L and 0.2 pg/L for cancer risk (Agency for Toxic Substances & Disease Registry, Public Health Statement for
Aldrin/Dieldrin, https://www.atsdr.cdc.gov/PHS/PHS.asp?id=1179&tid=256 ). USGS Scientific Investigations Report 2010-5130

identifies a lower non-regulated USGS health based assessment benchmark for dieldrin, which was exceeded in three wells.
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There is no direct correlation between termite treatment of building foundations and the groundwater
results presented in either of the USGS reports discussed above. The active ingredients of now-banned
termiticides were also used for other purposes, such as crop and non-crop pest control.

“Fate of Pesticides in the Environment and its Bioremediation,” (M. Gavrilescu, 2005, published in
Engineering in Life Sciences) presents an overview of the presence and fate of pesticides as persistent
organic pollutants in the environment. Table 4 in this article indicates that 15 years after treatment, 31
percent of applied dieldrin persists in agricultural soils. All uses of dieldrin were banned by 1987, so it is
now 30+ years since dieldrin was legally used as an active ingredient in termiticides. Without additional
data, persistence 30 years after treatment cannot be stated with certainty; however, it is likely below 31
percent.

Summary: The cited studies indicate that past termiticide treatment of building foundations represents
a low risk to shallow groundwater, with the exception of shallow groundwater in urban areas, where 4.8
percent of wells sampled between 1992 and 2001 exceed human health benchmarks for dieldrin. The
studies also indicate that dieldrin is the (now banned) pesticide most persistent in shallow groundwater.
The most recent data cited (USGS 2010-5130) did not indicate shallow well dieldrin in concentrations
exceeding human health benchmarks. A decade has passed since the studies were published, so some
decrease in risk can be anticipated.

Separation Distance Rationale — Current Termiticides

The protocols in PRN 96-7 and under the VDACS pesticide program were developed to mitigate the risk
of pesticide application to an acceptable level for all potential receptors, including wells. A goal,
therefore, in revision of the Regulations is that private wells be located such that termite treatment of
building foundations may occur as intended by these procedures and practices. The Regulations
currently require a minimum 10 feet separation distance from building foundations. Potential reasons
this setback was established include providing distance from roof runoff, separation from common
placement of shrubbery and flowerbeds (with related fertilization and pest control), and accessibility to
the well for maintenance/repair/component replacement. Termite treatment was considered a
separate issue when the Regulations were promulgated.

Does the existing 10 foot setback from a building foundation, in combination with the independent
protection afforded under PRN 96-7 and VDACS, represent sufficient protection of private wells from
potential adverse effect of termiticides? Information suggesting that it would provide protection
includes:

e Well location guidelines expressed by Center for Disease Control, United States Geological
Survey, US Department of Agriculture, National Groundwater Association, Water Systems
Council, and EPA do not discuss setback from termite treated foundations. Of the 48 states
having written private well regulation or guidance, Virginia is the only one requiring a separation
distance from a termite-treated building foundation.

e The same agencies identify agricultural pesticide storage and use, household chemical storage
and use, and lawn fertilizer storage and use as potential private well contaminant sources.

None identifies building termite treatment as a potential private well contaminant source.

However, given the variety of termite treatment options available, including currently approved
termiticides which specify a “5 to 10 foot” distance from wells, reliance on the existing 10 foot setback
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from any building foundation could result in a well located at the “line” demarking the edge of safety
with respect to termite treatment. Moving forward, the separation distance from a building foundation
treated with a termiticide needs to (i) be realistic relative to risk, (ii) provide sufficient confidence that
public health is being protected, and (iii) be straightforward in concept so that regulators and the
regulated community can understand and easily apply it.

REVISION OF 12VAC5-630-380
The literature review discussed herein prompts the following general observations and conclusions:

e Pesticide contamination, including that associated with termiticide application, is seldom
detected in groundwater, and when detected, is with few exceptions below published health-
based limits.

e The USGS reports that “about 1 percent” of the domestic and public supply wells sampled
between 1992 and 2001 showed concentration of pesticides greater than a human-health
benchmark. This addresses all pesticides, not just those associated with termiticide treatment.

e With respect to groundwater, pesticide source identification is complicated because the active
ingredients in termiticides are or were also commonly used in agricultural and landscaping pest
control. However, for the purposes of this evaluation, in urban areas especially termite
treatment is presumed to be a significant source.

e The most commonly detected now-banned insecticide in shallow groundwater in urban areas is
dieldrin, which was found to exceed human health benchmarks in 4.8% of wells sampled
nationwide from 1992 to 2001. In more recent study in Washington, D.C. (2005 and 2008)
dieldrin continued to be detected in highly developed areas, but not in the majority of samples
and not in concentrations exceeding EPA human-health benchmarks.

e Highly developed areas are more likely to rely on a public water supply than on private wells.

e A decade has passed since the most recent sample results for dieldrin in shallow groundwater in
urban areas reported by the USGS in the studies citied herein; the potential for concentrations
exceeding human-health benchmarks from this point forward is similar or likely reduced in
comparison to those samples.

e |nundeveloped and agricultural areas, insecticides are rarely identified in groundwater.

e The basis of current termite treatment, as with all pesticides, is that termiticide formulation and
labeling (EPA) work in tandem with applicator training/licensing (VDACS in Virginia) in a system
that provides protection of wells.

The VDH therefore concludes that the public health risk is sufficiently low with respect to past and
current termiticide treatment of building foundations to justify elimination of the 50 foot setback.
Further, a single separation distance from building foundations will suffice to address this public health
consideration, rather than listing one separation distance for building foundations and another for
termite treated building foundations.

The following changes to Table 3.1 and 12VAC5-630-380 are proposed:
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Modification to 12VAC5-630-380
(Table 3.1)

Rationale

Comment

The separation distance for private
wells from all building foundations is
increased from 10 feet to 15 feet

The extension of the separation
distance from the building
foundation by five feet provides
buffer to accommodate termite
treatment under EPA 96-7 and the
VDACS Pesticide Program

This separation distance also
provides buffer relative to historic
application of termiticides

May present a
limitation to well
locations on small lots

The separation distance for private

wells from termite treated building

foundations is eliminated from the
regulation

This removes the need to consider
termite treated building foundations
separately from non-termite treated
building foundations during sanitary

surveys

Eliminates the need to
have different setbacks
for treated and non-
treated building
foundations

Increases flexibility for
well location on most
lots

Simplifies the
permitting process

The proposed changes provide several public health benefits, including:

1. Increases available area for well location, which is often critical on small lots.

2. Theincreased area for well location provided opportunity for greater separation of a private
well from other potential sources of contamination such as onsite septic systems.

3. Simplifies the private well permitting process.

4. Avoids confusion (currently, when a well location is permitted within 50 feet of a building
foundation, the permit includes a condition that the building foundation shall not be termite
treated. Applicants share well construction permits with water well system providers, but do
not always provide copies to others, leading to situations where a building is termite treated
because the builder or termite treatment company was not aware of the well construction
permit condition. When this happens, some form of corrective action — variance, well
abandonment and new well drilled — becomes necessary).

References:
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Chapter 184 Wells

Fines and other penalties may be levied for violations of any of the provisions of this chapter.
72

Appendix | Tables

Table | Minimum Safe Distances
[Amended 2008-12-16]

Location of Wells

Sources of Contamination Minimum Distance (feet)
Chemical storage tanks 100
Feedlots, hog lots, poultry 100
houses

(Petroleum) storage tanks 100
Roads surface (public) 25
Septic tanks 100
Absorption field 100
Cesspools, pit privies, etc. 150
Intermittent streams, active 50
mill races (even if sporadic

use)

Other sewers 35
Perennial streams, surface 100
water bodies such as ponds,

lakes

Property lines 10
Foundation of buildings of 50
solid masonry

Foundation of buildings of 50
wood framing or exterior

Sinkholes and cave entrances 100
Chemically Termite treated 100
foundations

Cemetery 100
NOTES:

In such installations where Class | wells are constructed, the distance between
the potential sources of pollution may be reduced, provided that geological
conditions indicate that such would be satisfactory and in accordance with the
Division of Engineering, State Health Department, standards for location of
public supplies in relation to potential sources of contamination.

Chapter 184, Page | 20
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